
ORIGINAL
Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

CC Docket No. 94-129,------

Implementation of the Subscriber Carrier
Selection Changes Provisions of the
Telecommunications Act of 1996

In the Matter of

Policies and Rules Concerning
Unauthorized Changes of Consumers
Long Distance Carriers

RECEIVED

) OOOKET FILE COPY ORfGINAl CC!.1 7 20lJO
) F.:.tI:Q~
) ~. (J c~~{j"/Jilli:l.17G~ 1"'.Ilu<...~_

) ""''''C (';:: n-tr- l"~ ----.!:."!ltN
~u...CR~/~

)
)
)
)
)

-------------)

REPLY OF SPRINT CORPORATION

Sprint Corporation ("Sprint"), pursuant to Section 1.429(g) of the Commission's Rules,

47 C.F.R. §1.429(g), hereby respectfully submits its reply to the comments on and oppositions to

its petition for reconsideration filed in the above-captioned docket.!

In its petition, Sprint has requested that the Commission reconsider its First Order on

Reconsideration (FCC 00-135) released May 3,2000 (First Reconsideration Order) to the extent

that the decision appears to classify as an IXC slam any unauthorized change in a subscriber's

preferred carrier (PC) that occurs because of mistakes by a LEC in initiating a PC selection

change and informing the IXC through the Customer Account Record Exchange (CARE) or

some other process that it had gained a customer. Sprint has explained that in such

circumstances, the IXC cannot be considered an "unauthorized carrier." The IXC would not

have submitted the change and does not have any obligation to verify such "LEe-installs." See

Only four parties -- AT&T, Verizon, SBC Communications ("SBC")and the United
States Telecom Association ("USTA") filed comments on or oppositions to the petitions for
reconsideration filed by Sprint and WorldCom.
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47 U.s.c. §64.11 OO(d). Yet, Section 64.1150(d) appears to suggest that in any case before the

administrative agency adjudicating a slamming complaint, where the accused IXC cannot

produce a valid proof ofverification of the carrier change, the IXC will be presumed to have

clearly and convincing violated the Commission's verification rules. Thus, the IXC would be

subject to the Commission's liability rules and perhaps to additional penalties imposed by the

State of the adjudicating agency. WorldCom has voiced a similar concern. See WorldCom

Petition at 8-9 (Although "[a] non-executing carrier is only guilty of, and liable for, a slam ifit

submitted a PC change request to the executing carrier that was not properly verified" the

administrative entity adjudicating a slamming "may misconstrue" Section 64.1150(d) to find a

carrier guilty of a slam even where "the carrier never submitted a PC change request to the

executing carrier. .. ").

Of the four parties that filed responsive pleadings to the reconsideration petitions -

AT&T, Verizon and USTA -- addressed the concerns raised by Sprint and WorldCom in this

regard. 2 And, both AT&T and Verizon agree with Sprint and WorldCom that IXCs cannot be

held liable for "slams" when the subscriber is switched to a carrier not ofhislher choice because

of an error by the executing carrier.

AT&T correctly points out that while "Section 64.1150 in its current form is inartfully

worded," such provision "cannot lawfully impose liability upon a carrier where this has been no

breach by that entity of its duties under the statutes upon which the Commission's regulatory

scheme is predicated or the substantive regulations adopted by the Commission to implement

that statutory scheme." Comments at 3. Thus, AT&T believes that "[t]he Sprint and WorldCom

reconsideration petitions are ... superfluous insofar as they appear to be premised on the

2
SBC's opposition is limited to another concern raised by WorldCom.
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assumption that such liability may be imposed upon an IXC in the absence" of a showing that the

IXC actually submitted a PC change request to the executing carrier and the IXC breached its

duty to properly verify such change request. Id. at 5-6.

Sprint agrees with AT&T an IXC cannot, either under Section 258 of the Act or the

Commission's implementing regulations, legally be held to have slammed a subscriber gained by

the IXC as a result of an "LEC-install." Sprint filed its petition out of an abundance of caution.

Sprint is concerned that the administrative agency adjudicating a "slamming" complaint by the

LEC-installed subscriber against such IXC may use the Commission "inartfully worded" Section

64.1150(d) to impose such liability. To avoid even the possibility of such an legally

impennissible result, Sprint believes it necessary for the Commission to reword Section

64.1150(d) so as to make clear that once the IXC accused of a slam produces evidence that the

complaining customer was a "LEC-install," the administrative agency must exonerate the

accused IXC of slamming.

For its part, Verizon states that the rules do not have the "bizarre effect" of holding the

IXC liable "for mistakes made by the LEC in executing orders [the IXC] submitted or even for

cases in which customers were presubscribed to [the IXC] when [the IXC] did not submit any

carrier-change order at all." Opposition at 2. Verizon suggests that the Commission clarify the

executing carrier's liability to the subscriber for mistaken "LEC-installs" and explains its practice

of offering to switch the subscriber to the carrier that the subscriber had actually selected when

he/she called the LEC to order service at no charge and of possibly refunding any payments
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(either by credit if the Verizon bills for the IXC or direct check ifit does not) made by the

subscriber for calls made while assigned to the wrong carrier.3 Id. at 3-4.

Sprint welcomes the fact that Verizon appears to understand that it is responsible for its

mistakes and that it should bear the burden ofproviding restitution to the customer. Verizon's

approach, however, leaves open the question of compensation to the authorized carrier as

provided for under the FCC's rules as well as reimbursement to the accused but exonerated

carrier. Although Verizon correctly observes that its mistakes as an executing carrier cannot be

consider slams under the Commission rules, such observation does not mean that the LEC should

be relieved of all responsibility for compensating both the authorized and exonerated carrier.

USTA argues that the IXCs should be required to seek such compensation by filing damage

claims before the Commission or a court of competent jurisdiction.4 USTA at 3. However,

forcing both the authorized and exonerated IXCs to sue the LEC when the LEC concedes that it

erroneously installed the customer to the accused IXC and in fact compensates the customer for

such mistake would be a waste of resources not only for the FCC or courts which would have to

hear and decide the complaint for damages but also for the carriers involved in the complaint

case. There is no legal obstacle preventing the Commission or the State administrative agency

adjudicating the slamming complaint from finding that the LEC must provide restitution to the

Verizon states that it would not recourse any amount it credited to the customer's account
in this regard to the IXC for whom Verizon bills.
4 USTA also appears to suggest -- although this is by no means clear that -- that the IXC
should be held liable for compensating the customer as required by the Commission's rules who
has mistakenly been assigned to the IXC by the LEe and then seek to recover such monies from
the LEC in a claim for damages before the Commission or in court. Ifthis is in fact USTA's
position, it is absurd. There is absolutely no legal justification -- and USTA provides none -- for
holding the IXC liable in the first instance for mistaken LEC-installs. As stated, even Verizon
states that requiring the IXCs to compensate the customers for LEC mistakes would be bizarre
and does not dispute its liability to the customer in these cases.
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IXCs for mistakes made by the LEC in the execution process and specifying how such restitution

is to be measured. Thus, as set forth in its petition, Sprint believes that the Commission should

clarify that upon exonerating the accused carrier on the basis that the customer had been assigned

to the carrier as a result ofa "LEC-install," the relevant government agency "should require the

LEC to provide restitution to the subscriber and authorized carrier as specified in the Rules as

well as pay the previously accused but now exonerated carrier for all charges and fees incurred

by the subscriber when such subscriber was erroneously assigned to IXC by the LEC but not

paid by such subscriber." Petition at 5.

Respectfully submitted,

. Kestenbaum
J C.. Keithley
Michael B. Fingerhut
401 9th Street NW, Suite 400
Washington, D.C. 20004
(202) 585-1909

Its Attorneys

October 17, 2000
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